
PROJECT AND AGENT AGREEMENT 
I

THIS PROJECT AND AGENT AGREEMENT, made as of the jl Out of fi ((.r,,.i ,

2018, is by and between the TOWN OF LOCKPORT INDUSTRIAI leVBLOFMfr-f
AGENCY, a public benefit corporation of the State of New York, having its offices at 6560
Dysinger Road, Lockport, NY 14094, (the "Agency") and UP NORTH HOSTING LLC, a

limited liability company, having its offices at 4922 IDA Park Drive, Lockport, New York
14094 (the "Company").

WITNESSETH:

WHEREAS, the Agency was created pursuant to Article 18-A of the General Municipal
Law of the State of New York (collectively, the "Act") as a body corporate and politic and as a
public benefit corporation of the State ofNew York; and

WHEREAS, the Company submitted an application (the "Application") to the Agency
requesting the Agency's assistance with respect to a certain project consisting of the acquisition
of property located at4922IDA ParkDrive, Lockport, New York and a 13,500 */- square foot
building thereon to be used for a data center (the "Project"); and

WHEREAS, by Resolution adopted on April 27, 2018 (he "Resolution"), the Agency
conferred on the Company in connection with the Project certain benefits, exemptions and other
financial assistance consisting of: (a) an exemption from all New York State and local sale and
use taxes for purchases incorporated into the Facility or used in the acquisition, construction and
equipping of the Facility, (b) an exemption benefit from the mortgage recording tax, and (c) a
partial abatetnent from real property taxes benefit through a l5 year "payment in lieu of taxes
agreement" with the Company for the benefit of each municipality and school district havirig
jurisdiction over the Project, (collectively, the sales and use tax exemption benefit, the mortgage
recordiug tax benefit, and the paftial abatement from real property taxes benefit, are hereafter
collectively referred to as the "Financial Assistance"); and

WHEREAS, it has been estimated and confirmed by the Company as included within its
Application for Financial Assistance (i) that the purchase of goods and services related to the
Project and subject to New York State and local sales and use taxes are estimated in an amount
up to $100,000,00, and, therefore, the value of the sales and use tax exemption benefits
authorized and approved by the Agency cannot exceed $8,000, (ii) that the mortgage recording
tax exemption amount shall be not more tharr 90.00, and (ii) that the real property tax abatement
benefits to be provided to the Company over the 15 year benefit period of the anticipated
payment in lieu of tax agreement are estimated to be approximately $ 133,037.00; and

WHEREAS, the Company proposes to lease the Facility to the Agency, and the Agency
deslres to rent the Facility from the Company pursuant to the terms of a certain Lease to Agency
Agreement to be executed (the "Lease Agreement"), by and between the Company and the
Agency; and
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WHEREAS, the Agency proposes to sublease the Facility to the Company and the
Company desires to rent the Facility from the Agency, upon the terms and conditions set forth in
a certain Leaseback Agreement to be executed (the "Leaseback Agreement"); and

WHEREAS, in order to define the obligations of the Company regarding payments-in-
lieu-of-taxes for the Facility, the Agency and the Company will enter into a Payment-in-Lieu-of
Tax Agreement, dated as of this day (the "PILOT Agreement"), by and between the Agency and
the Company; and

WHEREAS, the obligations of the Company regarding its ability to utilize the Agency's
sales and use tax exemption benefit as agent of the Agency to acquire, construct, renovate and
equip the Facility and to undertake the Project are hereafter set for in the Project Agreement; and

WHEREAS, the Agency requires as a condition and as an inducement for it to enter into
the transactions contemplated by the Resolution, that the Company provide assurances with
respect to the terms and conditions herein set forth; and

WHEREAS, this Agreement sets forth the terms and conditions under which Financial
Assistance shall be provided to the Cornpany; and

WHEREAS, no Financial Assistance shall be provided to the Company prior to the
effective date of this Agreement,

NOW THEREFORE, in consideration of the covenants herein contained and other good
and valuable consideration the receipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:

1 . Purpose of the Proj ect. It is understood and agreed by the parlies hereto that the
purpose of the Agency's provision of Financial Assistance with respect to the Project is to, and
that the Agency is entering into the Lease Agreement, the Leaseback Agreement and the PILOT
Agreement in order to promote, develop, encourage and assist in the acquiring, construction,
reconstructing, improving, maintaining, equipping and furnishing of the Project facility to
advance job opportunities, health, general prosperity and economic welfare of the people of the
Town of Lockport and to otherwise accomplish the public purpose of the Act.

2. PILOT Agreement. The parties hereto understand and agree that Exhibit A to this
Agreement contains a copy of the PILOT Agreement to be entered into, or entered into, by and
between the Company and the Agency.

3. It is
understood an agreed by the Parties hereto that the Agency is entering into the Lease Agreement,
the Leaseback Agreement and the PILOT Agreement in order to provide Financial Assistance to
the Company for the Facility and to accomplish the public purposes of the Act. The Company
hereby makes the following representations and covenants in order to induce the Agency to
proceed with the Project/Facility which are deemed to be material factors (the "Material
Factors ").



(D the Company agrees to rehabilitate and modify the building located at 4922 IDA
Park Drive for use as a data center (the "construction commitment")

(ii) the Cornpany agrees to expend the sum of $735,000.00 towards the acquisition,
and installation of the Project (the "Investment Commitment").

(iii) the Company agrees to hire 5 FTE new employees and 2PTE new employees (the

"Employment Commitment").
(iv) the Company agrees to follow the Agency Local Labor Policy during construction

of the Facility (the "Local Labor Commitment").
(iv) the Company agrees that it will occupy the Facility and utilize the Facility as

a data center (the "Project Use Commitment").
(v) the Company agree that it will comply with the requirements of the Agency to

provide annually to the Agency certain information to confirm that the Project is

achieving the investment, job retention, job creation and other objectives of the
Project (the Project Reporting Requirernents of the Agency (the "Project
Reporting Commitment").

(vi) the Company agrees to make the paynent-iri-lieu-of taxes to the municipalities
within the tirne frame required (the "Payment-in-Lieu-of-Taxes Commitment").

(vii) the Company agrees to maintain the insurance requirements as required in
connection with this Agreement and the Leaseback Agreement and to provide
copies to the Agency as required herein (the "Insurance Commitment"),

(a) In accordance with Section 875(3) of the New York State General Municipal Law,
the policies of the Agency and the Resolution, the Company covenants and agrees that it may be

subject to a Recapture Event Determination (as hereinafter defined) resulting in the potential
recapture of any and all FinancialAssistance from the Agency, if it is determined by the Agency
tlrat:

(1) the Company or its Subagents, if any, authorizedto make purchases for the
benefit of the Project is not entitled to the sales and use tax exemption benefits; or

(2) the sales and use tax exemption benefits are in excess of the amounts
authorized by the Agency to be taken by the Company or its Subagents, if any; or

(3) the sales and use tax exemption benefits are for property or services not
authorized by the Agency as parl of the Project; or

(4) the Company has made a material false or misleading statement, or omitted
any information which, if included, would have rendered any information in the

application or supporting documents false or misleading in any material respect, on its
application for Financial Assistance.

(5) the Company fails to meet and maintain the thresholds and requirements
representing certain material terms and conditions including the Investment Commitment,
the Construction Commitment, the Employment Commitment and thc Local Labor
Commitment two (2) years following the construction completion date (the "Project



Completion Date" and the two year period following the Project Completion Date being
defined as the "Material Terms and Conditions Monitorine Period),

(a) Investment Commitment, the total investment actually made with respect
to the Project at the Project Completion Date must equal 85% of the project cost
as set forth in the application for Financial Assistance. The Company shall have
the right to establish that it did not meet the requirements due to cost savings
achieved by the Company and that the benefits that the Company has received
have been reduced proportionately in accordance with the reduction in
Investment.

(b) Employment Commitment-that there were to be at least five (5) FTE
employees and two (2) PTE employees located at, or to be located at the Facility
as stated in the Company's application for Financial Assistance (the "Baseline
FTE") and the Company fails to maintain employment at 85%o of the total of the
Baseline FTE. The Company shall have the right to establish that the failure to
comply with the Employment Commitment was due to circumstances beyond
their control.

(c) Local Labor Commitment-that the Company adheres to and undertakes or
has undertakeu conshuction activities in compliance with the Agency's Local
Labor Workforce Policy.

(d) Project Reportirig Commitment-that the Company must supply the
information required by this Agreement to allow the Agency to evaluate whether
the Company is in compliance with the requirements of this Agreement, The
reporting requirements are set forth in paragraph 4

(b) Termination or Modification of Benefits, In addition to the recapture provisions
as set forth in 3. (a) above, the Agency reserves the right to terminate the Lease Agreement and
Leaseback Agreement and end the Payment-in-Lieu-of Tax benefits to the Company if the
Company fails to comply with the Project Use Commitment, the Project Reporting Commitment,
the Payment-in-Lieu-of-Taxes Commitment and the Insurance Commitment. In the event that it
is determined that based upon the number of employees created or retained, the Company would
have been eligible for Financial Assistance but for a less generous Payment-in-Lieu-of-Tax
provision, the Agency reserves the right to modify the benefits to reduce the benefits to the
benefits that would have been available based upon the actual employment numbers.

The Company acknowledges and understands that a Recapture Event Determination
rnade with respect to Section 3(a)(a) of this Agreement, will, in addition to requiring the
repayment of benefits, in addition immediately result in the loss and forfeiture of the Company's
right and ability to obtain any and all future Financial Assistance with respect to the Project,

4. Proiect Reportins Requirements. The Company shall comply with the provisions
of Section 5 fi) and (k) as set forth hereafter with respect to the filing of NYS Forms ST-340 and
sT-123.
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The Company shall provide annually, to the Agency a certified statement and
documentation: (i) enumerating the full time equivalent jobs retained and the full time equivalent
jobs created as a result of the Financial Assistance, by category, including fu1l time equivalent
independent contractors or employees of independent contracts that work at the Project location,
and (ii) indicating the salary and fringe benefit averages or ranges for categories ofjobs retained
and jobs created that was provided in the application for Financial Assistance is still accurate and

ifit is not still accurate, providing a revises list ofsalary and fringe benefit averages or ranges for
categories of jobs retained and jobs created. Exhibit B contains the form of annual certification
as so required as discuss above as well as additional Project assessment information that the
Agency requires ol1an aru1ual basis to be submitted to the Agency by the Company.

The findings made by the Agency with respect to Section 3 (a) (l), (2), (3) andlor (4)
and/or the failure to provide written confirmation as required by Section 3(a)(5) with respect to
the threshold and requirements as identified in Section 3(a)(5) above, may potentially be
determined by the Agency, in accordance with the Town of Lockport Industrial Development
Agency Policy for Recapture, Termination and/or Modification of Financial Assistance or other
procedure that provides for the suspension or discontinuance of .Financial Assistance or for the
modification of any PILOT to require increased payment in accordance with the policies
developed by the Town of Lockport Industrial Development Agency.

5. Scope of Aeency, The Company hereby agrees to limit its activities as agent for
the Agency under the authority of the Resolution to acts reasonably related to the following: The
acquisition and equipping of the Project as defined above. The right of the Company to act as

agent of the Agency shall expire on December 31,2019, unless extended as contemplated by the
Resolution. The aggregate amount of work performed as Agent for the Agency shall not exceed
the amounts described in the Application of the Company in this matter. All contracts entered
into by the Company as agent for the Agency shall include the language set forth in Exhibit C.

5. Representations and Covenants of the Compan)2. The Company makes the
following representations and covenants in order to induce the Agency to proceed with the
Project:

(a) The Company is a limited liability company duly formed and validly existing
under the laws of the State of New York and duly qualified and authorized to conduct business in
New York State (the "State"), has the authority to enter into this Agreement and has duly
authorized the execution and delivery of this Agreement.

(b) Neither the execution and delivery of this Agreement, the consummation of the

transactions contemplated hereby nor the fulfillment of or compliance with the provisions of this
Agreement will conflict with or result in a breach of any of the terms, conditions or provisions of
any restriction or any agreement or instrument to which the Company is a party or by which it is
bound, or will constitute a default under any of the foregoing, or result in the creation or
imposition of any lien of any nature upon any of the property of the Company under the tetms of
any such instrument or agreement.



(c) The Facility and the operation thereof will conform with all applicable zoning,
planning, building and environmental laws and regulations of governmental authorities having
jurisdiction over the Facility, and the Company shall defend, indemnify and hold the Agency
harmless from any liability or expenses resulting from any failure by the Company to comply
with the provisions of this subsection (c).

(d) There is no action, suit, proceeding, inquiry or investigation, at law or in equity,
before or by any court, public board or body pending or, to the knowledge of the Company,
threatened against or affecting the Company, to which the Company is a party, and in which an
adverse result would in any way diminish or adversely impact on the Company's ability to fulfill
its obligations under this Agreement.

(e) The Company covenants that the Facility will comply in all respects with all
environmental laws and regulations, and, except in compliance with envkorunental laws and
regulations, (i) that no pollutants, contaminants, solid wastes, or toxic or hazardous substances
will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in
compliance with all material applicable laws, (ii) the Company will take all reasonable and
prudent steps to prevent an unlawful release of hazardous substances onto the Facility or onto
any other property, (iii) that no asbestos will be incorporated into or disposed of on the Facility,
(iv) that no underground storage tanks will be located on the Facility, and (v) that no
investigation, order, agreement, notice, demand or settlement with respect to any of the above is
threatened, anticipated, or in existence. The Company upon receiving any information or notice
contrary to the representations contained in this Section shall immediately notify the Agency in
writing with full details regarding the same. The Company hereby releases the Agency from
liability with respect to, and agrees to defend, indemniflr, and hold harmless the Agency, its
executive director, directors, tnembers, officers, employees, agents (except the Company),
representatives, successors, and assigns from and against any and all claims, demands, damages,
costs, orders, liabilities, penalties, and expenses (including reasonable attorneys' fees) related in
any way to any violation of the covenants or failure to be accurate of the representations
contained in this Section. In the event the Agency in its reasonable discretion deems it necessary
to perfonn due diligence with respect to any of the above, or to have an environmental audit
performed with respect to the Facility, the Company agrees to pay the expenses of same to the
Agency upon detnand, and agrees that upon failure to do so, its obligation for such expenses
shall be deemed to be additional rent.

(0 Any personal property acquired by the Company in the name of the Agency shall
be located in the Town of Lockport, New York, exccpt for temporary periods during ordinary
use,

(g) In accordance with Section 875(3) of the New York General Municipal Law, the
Company covenants and agrees that, if it receives New York State and local sales and use tax
exemption benefits ("sales and use tax exemption benefits") from the Agency, and it is
detennined that: (i) the Company is not entitled to the sales and use tax exemption benefits; (ii)
the sales and use tax exemption benefits are in excess of the amounts authorized by the Agency
to be taken by the Company; (iii) the sales and use tax exemption benefits are for property or
services not authorized by the Agency as part of the Project; or (iv) the sales and use tax



exemption benefits are taken in cases where the Company fails to cornply with a material term or
condition to use properly or services in the manner approved by the Agency in connection with
the Project, then the Company will (i) cooperate with the Agency in its efforts to recover or
recapture any sales and use tax exemption benefits, and (ii) prornptly pay over any such amounts
to the Agency that the Agency demands in connection therewith. The Cornpany fuither
understands and agrees that in the event that the Company fails to pay over such amounts to the
Agency, the New York State Tax Commissioner may assess and determine New York State and
local salcs and use taxes due from the Company, together with any relevant penalties and interest
due on such amounts.

(h) The Cornpany further covenants and agrees that the purchase of goods and
services relating to the Project and subject to New York State and local sales and use taxes are
estimated in the amount up to $100,000.00, and, therefore, the value of the sales and use tax
exemption benefits authorized and approved by the Agency cannot exceed $8,000.00.

(i) The Agency following the adoption of the Inducement Resolution and the entry
into by the parties of this Project Agreement will cornplete and forward to the State Department
of Taxation and Finance the "IDA Appointment of Projcct Operator or Agent For Sales Tax
Purposcs" (NYS Form 5T-60) for the Project.

0) The Cornpany further covenants and agrees to file an annual statement with the
State Department of Taxation and Finance on "Annual Report of Sales and Use Tax Exemptions"
(NYS Form ST-340) regarding the value of sales and use tax exemptions the Company, its
agents, subagents, consultants or subcontactors have clairned pursuant to the agency conferred
on the Company with respect to the Project in accordancc with General Municipal Law Section
874(8). The Company further covenants and agrees that it will, within thirry (30) days of each
filing, provide a copy of same to the Agency; provided, however, in no event later than Fcbruary
15"' of eaclr year. The Company understands and agrees that the failure to file such annual
statement will result in the removal of the Company's authority to act as agent for the Agency,

(k) The Corrpany acknowledges and agrees that all purchases made in furtherance of
the Project shall be madc using "lDA Agent or Project Operator Exempt Purchase Certificate"
(NYS Form ST-123, and it shall be the responsibility of the Company (and not the Agency) to
complete NYS Form ST-123. The Corrpany acknowledges and agrees that it shall identify the
Project on each bill and invoice for such purchases and further indicate on such bills or invoices
that the Company is making purchases of tangible personal property or services for use in the
Project as agent of the Agency. For purposcs of indicating who the purchaser is, the Company
acknowledges and agrees that the purchase invoice should state, I'I, certify that I am a duly
appointed representative of UP NORTH HOSTING LLC a duly appointed agent of the
Town of Lockport Industrial Development Agency and that I am purchasing the tangible
personal property or services for use in the following IDA project located at 4922IDA Park
Drive, Lockport, New York, IDA Project titled UP NORTH HOSTING LLC 2018 Project"
and that such purchases qualify as exempt from sales and use taxes under my agent
agreement with the Town of Lockport Industrial Development Agency." For convenience
purposes, in the instance where the vendor does not print on each invoice the acknowledgment as



described above, an "Invoice Rider" (a copy of which is attached hereto as Appendix B can be
utilized for record keeping purposes).

The Company further acknowledges and agrees that the following information shall be
used by the Company to identify the Project on each bill and invoice: "the name of the Project,
the street address of the Project site, and IDA project nurnber," Until the Project is completed,
the Company will forward to the Agency on a semi-annual basis commencing six months
following the adoption of the Inducement Resolution by the Agency, a listing of all vendors,
costs of purchases and estimated sales/use tax for each vendor. The Company will also forward
to the Agency all Form ST-123's issued by the Company to sellers to the Agency within 30 days
following the issuance of the Form ST-123 by the Company.

(l) The Cornpany acknowledges and agrees that, except to the extent of bond
proceeds (to the extent bonds are issued by the Agency with respect to the Project), the Agency
shall not be liable, either directly or indirectly or contingently, upon any such contract,
agreement, invoice, bill or purchase order in any manner and to any extent whatsoever (including
payment or performance obligations), and the Company shall be the sole party liable thereunder.

6. Hold Hannless Provision, The Company hereby releases the Agency from,
agrees that the Agency shall not be liable for, and agrees to indemni$r, defend and hold the
Agency and its executive director, directors, officers, members employees, agents (except the
Company), representatives, successors and assigns harmless from and against any and all (i)
liability for loss or damage to property or injury to or death of any and all persons that may be
occasioned by any cause whatsoever pertaining to the Facility or arising by reason of or in
conncction with the occupation, or the use thereof or the presence or1, in or about the Facility or
breach by the Company of this Agreement or (ii) liability arising liom or expense incurred by the
Agency's financing, acquiring, rehabilitating, constructing, renovation, equipping, owning and
leasing of the Equipment or the Facility, including without lirniting the generality of the
foregoing, all causes of action and reasonable attorneys' fees and any other expenses incurred in
defending any suits or actions which may arise as a result of any of the foregoing. The foregoing
indernnities shall apply notwithstanding the fault or negligence on the part of the Agency, or any
of its respective members, directors, officers, agents (except the Company) or employees and
irrespective of the breach of a statutory obligation or the application of any rule of comparative
or apportioned liability, except that such indemnities will not be applicable with respect to
willful misconduct or gross negligence on the part of the Agency or any other person or entity to
be indernnified.

l. Insurance Required. Effective as of the date hereof and until the expiration or
tennination of the right of the Cornpany to act as agent of the Agency hereunder, the Company
shall rnaiutain, or cause to be maintained by its subagent or subcontractors, certain insurance
against such risks and for such amounts as are customarily insured against by businesses of like
size and type, and paying, as the same become due and payable, all premiums in respect thereto,
including, but not necessarily limited to:

(a) (i) Insurance against loss or damage by fire, lightning and other casualties,
with a uniform standard extended coverage endorsement. such insurance to be in an amount not



less than the fuIl replacement value of the Facility, exclusive of excavations and foundations, as
determined by a recognized appraiser or insurer selected by the Company or (ii) as an alternative
to the above requirements (including the requirement of periodic appraisal),'the Company may
insure the Facility under a blanket insurance policy or policies covering not only the Facility but
other properties as well. Such insurance shall have a commercially reasonable dlductible.

(b) Workers' compensation insurance, disability benefits insurance, and each
other form of insurance which the Agency or the Company is required by law to provide,
covering loss resulting from injury, sickness, disability or death of employees of the Company
who are located at or assigned to the Facility.

(c) Insurance against loss or losses from liabilities imposed by law or
assumed in any written contract and arising from personal injury and death or damage to the
property of others caused by any accident or occurrence, with limits of not less than $5,000,000
per accident or occttrrence on account of personal injury, including death resulting therefrom,
and $5,000,000 per accident or occurrence on account of damage to the ptop"rty of others,
excluding liability imposed upon the Company by any applicable workers' compensation law.

B. Additional Provisions Respecting Insurance. (a) All insurance required by
Section 4 hereof shall name the Agency as an additional insured, as its interes t may appear. Ait
insurance shall be procured and maintained in financially sound and generally recognized
responsible insurance companies selected by the Company and authorized Io write such
insurance in the State. Such insurance may be written with commercially reasonably deductible
amouttts comparable to those on similar policies canied by other companies engaged in
businesses similar in size, character and other respects to those in which the Company rs
engaged. All policies evidencing such insurance shall provide for (i) payment of the losses of
the Company and the Agency as their respective interest may appear, and (ii) at least thirty (30)
days prior written notice of the cancellation thereof to the Company and the Agency, except in
the event of non-payment, in which at least ten (10) days prior written notice of the cancellation
shall be delivered to the Company and the Agency. All insurance requirements in Section 4 may
be satisfied by blanket policies subject to the reasonable approval by the Agency; provided,
however, that approval or acceptance by a commercial lender (if any) in connection with the
financing of the Project shall not require approval by the Agency. All or some of Section 4
insurance requirements may be satisfied by an Owner Controlled Insurance Program ("OCIP")
subject to approval by the Agency; provided, however, that approval or acceptance by a
commercial lender in connection with the financing of the Project shall not require approval by
the Agency.

(b) All such policies of insurance, or a certificate or certificates of insurance that such
insurauce is in force and effect, shall be deposited with the Agency on the date hereof. prior to
expiration of any such policy, the Company shall furnish evidence to the Agency that the policy
has been renewed or replaced or is no longer required by this Agreement.

9' Survival. All warranties, representations and covenants made by the Company
herein shall be deemed to have been relied upon by the Agency and shall survive the deliveiy of
this Agreement to the Agency regardless of any investigation made by the Agency.



10. Counterparts, This Agreement may be executed in any number of counterpans
each of which shall be deemed an original but which together shall constitute a single instrument.

11' Notices. A11 notices, claims and other communications hereunder shall be in
writing and shall be deemed to be {uly given if personally delivered or mailed first class, postage
prepaid, as follows:

To the Agency: TOWN OF LOCKPORT INDUSTRIAL DEVELOPMENT AGENCY
6560 Dysinger Road
Lockport, NY 14094
Attention: Executive Director

Seaman Norris LLP
744 Davison Road
Lockport, New York 14094

With Copy To:

To the Company: UP NORTH HOSTING LLC

With Copy To:

4922IDA,Park Drive
Lockport, New York 14094
Attn: Daniel Saltman

Ambar Bhargava, Esq.
Law Offices of Ambar Bhargava
22 Evans Street
Williamsville, New York 14221

or at such other address as any party may from time to time furnish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed given when
received or delivery of same is refused by the recipient or personally delivered in the manner
provided in this Section,

12' Future Agreements. The parties are contemplating that the Agency will negotiate
and enter into Lease to Agency (the "Lease to Agency") and a Leaseback Agreement (the
"Leaseback Agreement") with the Company, which Leaseback Agreement and will provide for
Payment-in-Lieu-of-Taxes as attached as Exhibit A. in connection with the originalicquisition
and equipping of a data center facility and with the acquisition and installation oith. eroj.ct, At
any time prior to the execution of the Lease to Agency and the Leaseback Agreement, the
Agency can transfer title to the Company of all assets acquired by the Company as agent for the
Agency. Additionally, at any time prior to execution of the Lease to Agency and the Leaseback
Agreement, the Company can demand that the Agency transfer title to the Company with respect
to all assets acquired by the Company as agent for the Agency, provided all amounts owed the
Agency have been paid current and the Agency shall transfer title to such assets to the Company
by a bill of sale.
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13. Aqreement to Pay Agency Fees and Expenses. By executing this Project
Agreement, the Company covenants and agrees to pay all fees, costs and expenses incurred by
the Agency for (i) legal services in connection with the Project, including but not limited to those
provided by the Agency's Counsel, and (ii) other consultants retained by the Agency in
connection with the Project; with all such charges to be paid by the Company at the closing or, if
the closing does not occur, within ten (10) business days of receipt of the Agency's invoices
therefore. The Company is entitled to receive a written estimate of fees and costs of the
Agency's Counsel in accordance with the fee schedule of the Agency,

The Company further covenants and agrees that the Company is liable for payment to the
Agency of all charges referred to above, as well as all other actual costs and expenses incurred
by the Agency in undertaking the Project notwithstanding the occurrence of any of (i) the
Company's withdrawal, abandonment, cancellation or failure to pursue the Project; (ii) the
inability of the Agency or the Company to procure the services of one or more financial
institutions to provide financing for the Project; or (iii) the Company's failure, for whatever
reason, to undertake andlot successfully complete the Project.

14. Amendments. No amendment, change, modification, alteration or termination of
this Agreement shall be made except in writing upon the written consent of the Company and the
Agency.

15. Severability, The invalidity or unenforceability of any one or more plrases,
sentences, clauses or sections in the Agreement or the application thereof shall not affect the
validity or enforceability of the remaining portions of this Agreement or any part thereof.

16. Governing Law, This Agreement shall be governed by and construed in
accordance with the laws of the State of New York and the parties hereto hereby agree to submit
to the personal jurisdiction of the federal or state courts located in Niagara County, New York,

17. Section Headings. The headings of the several Sections ins this Agreement
have been prepared for convenience ofreference only and shall not control, affect the meaning of
or be taken as an interpretation of any provision of this Agreement.

lThe Balance of This Page Intentionally Left Blankl
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[Signature Page to Agent Agreement]

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day
and year first above written.

Dated: ,2018 TowN oF LocKpoRT INDUSTRIAL
DEVELOPMENT AGENCY

Dated: .2018

f,-77-' R.v-
Marc R. Smith
Administrative Director

UP NORTH HOSTING LLC

Daniel Saltman

Title

By:

By:

!2



fSignahre Page to Agent Agreement]

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day
and vear fust above written.

Dated: ,2018 TOWN OF LOCKPORT INDUSTRIAL
DEVELOPMENT AGENCY

By:
Marc R. Smith
Administrative Director

Dated: '\u.v "l "2018 UP NORTH HOSTING

By:

(l'dU try.t, .1



CERTIFICATION

STATEOFNEWYORK )
)ss.:

COLINTY OF NIAGARA

Daniel Saltman, being first duly sworn, deposes and says:

l. That I am the i)rts , L^ i- of UP NORTH HOSTING LLC, the
CompanyCompany and that I am duly authorized on behalf of the Company to bind the

and to execute this Agreement on behalf of the Cornpany,

2. That the Company confirms and acknowledges that the owner) occupant, or
operator receiving Financial Assistance for the Project is in substantial compliance with
all applicable local, state and federal law, worker protection and environmental laws,
rules and regulations.

Subscribed and affrmed to me under the penalties of perjury
this ?( day of ,2019.

AIEAR B}IARGAVA

llffiy Public, Sldo of lla{Yo*
Qnllfied in Ede County t I
tly Comrnlssion Expitto July 19, 20 " '
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