
AGENT AGREEMENT

THIS AGENT AGREEMENT, made as of the 18 day of September,2074, is by and
between the TOWN OF LOCKPORT INDUSTzuAL DEVELOPMENT AGENCY, a public
benefit corporation of the State of New York, having its offices at 6560 Dysinger Road,
Lockport, New York 14094 (the "Agency") and 5404 CROWN DRIVE,INC., a corporation duly
incorporated and validly existing under the laws of the State of New York having offices at 5404
Crown Drive, Lockport, New York 14094 (the "Company',).

WITNESSETH:

WHEREAS, the Agency was created by Chapter 426 of the Laws of l98l of the State of
New York pursuant to Title I of Article l8-A of the General Municipat Law of the State of New
York (collectively, the "Act") as a body corporate and politic and as a public benefit corporation
of the State of New York; irnd

WHEREAS, the Oompany has submitted an application (the "Applioation") to the
Agency requesting the Agency's assistance with respect to the acquisition and equipping by the
Agency with the proceeds of a lease with mortgage or lease only transaction of a manufacturing
warehousing and distribution facility consisting of the construction of approximately 42,000
square foot addition to the Company's existing approximately 48,250 square foot manufacturing
facility located at 5404 Crown Drive in the Town of Lockport and the acquisition and installation
of non-production machinery and equipment required in connection therewith, for lease to the
Agency for sublease to the Lessee, all for a manufacturing, warehousing and distribution facility,
(the "Project"); and

WHEREAS, by Resolution adopted on August 14,2014 (the "Resolutionr"), the Agency
authorized the Company to act as its agent for the purposes of undertaking the Project subject to
the Company entering into this Agent Agreement and, pursuant to the Resolution and this Agent
Agreement, the Company has the power to delegate such agency, in whole or in part, to agents,
subagents, contractors, subcontractors, contractors and subcontractors of sueh agents and
subagents and to such other parties as the Company chooses including but not limited to the
individuals and entities described on Schedule A attached hereto, 'fhe Company shall have the
right to amend Schedulq A from time to time and shall be responsible for maintaining an
accurate list of all parties acting as agent for the Agency.

NOW THEREFOR-E, in consideration of the covenants herein contained and other good
and valuable consideration the reoeipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:

l. Scope of Aggncy. The Company hereby agrees to limit its activities as agent for
the Agency under the authority of the Resolution to acts reasonably related to the acquisition and
equipping of the Project a-s defined above including the construction of an approximately 42,000
square foot addition to an existing approximately 48,250 square f'oot building at 5404 crown
Drive and the acquisition and installation of non-production machinery and equipment required
in connection therewith. 'llhe right of the Company to act as agent of the Agency shall expire on
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August 3I,2015, unless extended as contemplated by the Resolution. The aggregate amount of
work performed as Agent for the Agency shall not exceed the amounts-described in the
Application of the Company in this matter. All contracts entered into by the Company as agenr
for the Agency shall include the following language:

"This contract is heing entered into by 5404 crown Drive, Inc, (the ',Agentr,), as
agent for and on behalf of the Town of Amherst Industrial Development Ag.n.y
(the "Agency"), in connection with a certain project of the Agency for the benefit
of the Agent consiisting of the constructiorr of approximately 42,,000 square foot
addition to the Company's existing approximately 48,250 ,qurre foot
manufacturing facility located at 5404 Crown Drive in the Town of Lockport and
the acquisition arrd installation of non-production machinery and equipment
tequired in connection therewith, for lease to the Agency for sublease to the
Lessee, all for a manufactu'ing, warehousing and distribution facility (the
"Prernises"). The building materials and any equipment to be incorporated and
installed in the Premises shall be exempt from the sales and use taxis levied by
the State of New York if the acquisition thereof is effectecl in accordance with thb
terms and conditions set forth in the fonn of sales tax exemption letter of the
Agency attached hereto as Exhibit A; and the Agent hereby represents that he will
comply with the terms of the sales tax exemption letter to be issued by the
Agency to the Company. This contract is non-recourse to the Agency, and the
Agency shall not be directly, indirectly or contingently liable or obligated
hereunder in any manner or to any extent whatsoever. By execution or
acceptance of this contract, the vendor/contractor hereby acknowledges and
agrees to the terms and conditions set forth in this paragraph."

2.

following
Project:

Bspf,esentatlqfrs and Cov qmpanL The Company makes the
Agency to proceed with therepresentations and covenants in order to induce the

(a) The Company is a corporation duly incorporated and validly existing under the
laws of the State of New York is duly qualified and authorized to conduct business in New York
State (the "State"), has tllre authority to enter into this Agreement and has duly authorized the
execution and delivery of'this Agreement.

(b) Neither the execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby nor the fulfillment of or compliance with the pr:ovisions of this
Agreement will conflict with or result in a breach of any of the terffxs, conditions or provisions of
any restriction or any agreement or instrument to which the Company is a party or by which it is
bound, or will constitute a default under any of the foregoing, or result in the creation or
imposition of any lien of any nature upon any of the property of the Company under the terms of
any such instrument or agr:eement.

(c) The Facility and the operation thereof will conform with all applicable zoning,
planning, building and environmental laws and regulations of govelnmental authorities having
jwisdiction over the Facility, and the Company shall defend, indemnify zurd hold the Agency
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harmless from any liability or expenses resulting from any failure by the Company to comply
with the provisions of this subsection (c).

(d) There is no action, suit, proceeding, inquiry or investigation, at law or in equity,
before or by any e Company,
threatened agains in which an
adverse result wo litv to fulfill
its obligations under this Agreement.

(e) The Company covenants that the Facility will comply in atl respects with all
environmental laws and regulations, and, except in compliance with environmental laws and
regulations, (i) that no pollutants, contarninants, solid *ait.r, or toxic or hazardous substances
will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in
compliance with all material applicable laws, (ii) the Company will take all reasonable and
prudent steps to prevent an unlawful release of hazardous substances onto the Facility or onto

lnY olher property, (iii) that no asbestos will be incorporated into or disposed of on the Facility,
(iv) that no underground storage tanks will be located on the Facility, and (v) that no
investigation, order, agreement, notice, demand or settlement with respect to any of the above is
threatened, anticipated, or in existence. The Company upon receiving any information or notice
contrary to the representations contained in this Section shall immediately notify the Agency in
writing with full details regarding the same. The Company hereby releases the Agency from
liability with respect to, and agrees to defend, indemnifr, and hold harmless the Agency, its
executive director, directors, members, officers, employees, agents (except the Company),
representatives, successors, and assigns from and against any and all claims, demands, damages,
costs, orders, liabilities, penalties, and expenses (including reasonable attorneys' fees) related in
any way to any violation of the covenants or failure to be accurate of the representations
contained in this Section. In the event the Agency in its reasonable disoretion deems it necessary
to perform due diligence with respect to any of the above, or to have an environmental audit
performed with respect to the Facility, the Company agrees to pay the expenses of same to the
Agency upon demand, and agrees that upon failure to do so, its obligation for such expenses
shall be deemed to be additional rent.

(f) Any personal property acquired by the Company in tflre name of the Agency shall
be located in the Town of Lockport, New York, except for temporary periods during ordinary
use.

(g) In accordance with Section 875(3) of the New York General Municipal Law, the
Company covenants and agrees that, if it receives New York State and local sales and use tax
exemption benefits ("sales and use tax exemption benefits") from the Agency, and it is
determined that: (i) the Company is not entitled to the sales and use tax exemption benefits; (ii)
the sales and use tax exemption benefits are in excess of the amounts authorized by the Agency
to be taken by the Cornpany; (iii) the sales and use tax exemption benefits are .[or property or
services not authorized by the Agency as part of the Project; or (iv) the sales and use tax
exemption benefits are taken in cases where the Company fails to comply with a material term or
condition to use property crr services in the manner approved by the Agency in connection with
the Project, then the Company will (i) cooperate with the Agency in its efforls to recover or
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recapture any sales and use tax exemption benefits, and (ii) promptly pay over any such amounts
to the Agency that the Agency demands in corurection therewith. The Company further
understands and agrees that in the event that the Company fails to pay over snch amounts to the
Agency, the New York State Tax Commissiorrer may assess and cletermine New York State and
local sales and use taxes due from the Company, together with any relevant penalities and interest
due on such amounts.

(h) The Cornpany further covenants and agrees that the purchase of goods and
selices relating to the Project and subject to New York State and local sales and use taxes are
estirnated in the amouut up to $ 1,600,000.00, and, therefore, the value of the sales and use tax
exemption benefits authorjized and approvecl by the Agency cannot exceed $ 1,600,000.00.

(i) The Agency following the adoption of the Inducement Resolution will coniplete
and within thirty (30) days of appointrnent forward to the State Department of Taxatiori and
Finance the "IDA Appointment of Project Operator or Agent Fot Sales Tax Furposes" (ItrYS
Form 5T-60) for the Projeot.

0) The Company further covenants and agrees to file arr annual statement with the
State Department of Taxation and Finance on "Annual Report of Sales and Use Tax Exemptions"
(NYS Fotm ST-340) regrlding the value of sales and use tax exemptions thr: Company, its
agents, subagents, consultants or subcontractors have claimed pursuant to the agency conferred
on the Company with respect to the Proiect in accordance with General Municipal Law Section
874(8), The Company further covenants and agrees that it will, within thifly (30) days of each
filing, provide a copy of sime to the Agency; provided, however, in no event later than February
15'^ of each year, The Company understands and agrees that the failure to file such annual
statement will result in the removal of the Company's authority to act as agent for the Agency.

(k) The Company acknowledges and agrees that all purchases made in furtherance of
the Project shall be made using "lDA Agent or Project Operator Exempt Purchase Certificate"
(NYS Form ST-123, a copy of whioh is attached hereto as Exhibit B, and it shall be the
responsibility of the Courpany (turd not the Agency) to complete NYS Fonrr ST-123, The
Company acknowledges and agrees that it shall identify the Project on each bill and invoice for
such purchases and filther indicate on such bills or invoices that the Company is making
purohases of tangible personal property or services for use in the Project as agent of the Agency.
For purposes of indicating who the pulchaser is, the Cornpany acknowledges and agrees that the
purchase invoice should state, ""I am a duly authorized representative of 5404 Crown Drive, Inc,
(the "Company") and ceftify that the Company is a duly appointed agent of the Town of
Lockport Industrial Devetropment Agency and that it is purchasing the tangible personal properly
or services for use in the following IDA project and that such purchases qualify as exempt from
sales and use taxes under my agent agreement with the Town of Lockport Industrial
Development Agency." The Company further acknowledges and agrees that the following
information shall be used by the Company to identify the Project on each bill and invoice: "the
name of the Project, the street address of the Project site, and IDA project number," Until the
Project is completed, th,e Company will forward to the Agency on a semi-annual basis
commencing six months following the adoption of the Inducement Resolution by the Agency, a
listing of all vendors, costs of purchases and estirnated sales/usc tax for each vendor, The
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Company will also forward to the Agency all Form ST-123's issued by the Company to sellers to
the Agency within 30 days following the issuance of the Form ST-123 by the Company.

(l) The Company acknowledges and agrees that, except to the extent of bond
proceeds (to the extent bonds are issued by the Agency with respect to the Projeot), the Agency
shall not be liable, either directly or indirectly or contingently, upon *y such coritraci,
agreement, invoice, bill or purchase order in any maruler and to any extent whatsoever (including
payment or performance obligations), and the Company shall be the sole party liable thereunder.

3. Hold Harmrless Prgyision. The Company hereby releases the Agency from,
agrees that the Agency shall not be liable for, and agrees to indemnify, defend and hold the
Agency and its executive director, directors, officers, members employees, agents (except the
Company), representatives, successors and assigns harmless from and againit any and itt iiy
liability for loss or damage to property or injury to or death of any and ali persons that may be
occasioned by any cause whatsoever pertaining to the Facility or arising by reason of or in
connection with the occupation, or the use thereof or the presence on, in or about the Facility or
breach by the Company of this Agreement or (ii) liability arising from or expense incurred bythe
Agency's financing, acquiring, rehabilitating, constructing, renovation, equipping, owning and
leasing of the Equipment or the Facility, including without limiting the generality o1 the
foregoing, all causes ofaction and reasonable attorneys' fees and any other expenses incurred in
defending any suits or actions which may arise as a result of any of the foregoing. The foregoing
indemnities shall apply nortwithstanding the fault or negligence on the part of the Agency, o. aoi
of its respective members, directors, offrcers, agents (except the Company) or employees ani
irrespective of the breach of a statutory obligation or the application of any rule of comparative
or apportioned liability, except that such indemnities will not be applicable with respect to
willful misconduct or gross negligence on the part of the Agency or any other person or entity to
be indemnified.

4. Iugugngg-Requtred. Effective as of the date hereof and until the expiration or
termination of the right of the Company to act as agent of the Agency hereunder, the Company
shall rnaintain, or cause to be maintained by its subagent or subcontractors, certain insurance
against such risks and for such amounts as are customarily insured against by businesses of like
size and type, and paying, as the same become due and payable, all premiums in respect thereto,
including, but not necessarily limited to:

(a) (i) Insurance against loss or damage by fire, lightning and other casualties,
with a uniform standard extended coverage endorsement, such insurance to be in an amount not
less than the full replacement value of the Facility, exclusive of excavations and foundations, as
determined by a recognized appraiser or insurer selected by the Company or (ii) as an altemative
to the above requirements (including the requirement of periodic appraisal), the Company may
insure the Facility under a blanket insurance policy or policies covering not only the Facility but
other properties as well. Such insurance shall have a commercially reasonable deductible.

(b) Workers' compensation insurance, disability benefits insurance, and each
other form of insurance which the Agency or the Company is required by law to provide,
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covering loss resulting frorn injury, sickness, disability or death of employees of the Company
who are located at or assig;ned to the Facility.

(c) Insurance against loss or losses fiom liahilities imposed by law or
assumed in any written cotttract and atising fiom pelsonal injury and death or damage to the
property of others caused by any accident or occumence, with limits of not less than $S,OOO,OO0
per accident ot' occurrenc,e on account of personal injury, including d.eath resulting therefiom,
and $5,000,000 per accident or eecunence 0n account of damage to the propety of others,
excluding liability imposed upon the Company by any applicable workers' compensation law.

5. Additional Provisions Respecting Insurance. (a) All insurance required by
Section 4 hereof shall nanne the Agency as an additional insured, as its interest may appear, Ail
insurance shall be procured and rnaintained in financially sound and generaliy iecognized
responsible insurance co,mpanies selected by the Cornpany arrd authorized to write such
insurance in the State. Such insurance may be written with commercially reasonably cleductible
amounts comparable to those on similar policies carried by other compani.es engaged in
businesses similar in size, character and other respects to those in which ttre Company is
engaged. All policies eviidencing such insurance shall provide for (i) payment of the losses of
the Cornpany and the Agency as their respective interest may appear, and (ii) at least thirty (30)
days prior written notice of the cancellation thereof t0 the Company and the Agency, except in
the event of non-payment, in which at least ten (10) clays prior written notice ofthe cancellition
shall be delivered to the Company and the Agency. All insurance requilements in Section 4 may
be satisfied by blanket policies subject to the reasonable approval by the Agancy; provided,
however, that approval or acceptance by a comrnercial lender (if any) in corulection with the
financing of the Project shall not require approval by the Agency, All or some of Section 4
insurance requirements n:ray be satisfied by an Owner Controlled Insurance Progranr ("OCIP")
subject to approval by the Agency; provided, however, that approval or acceptance by a
commercial lender in connection with the financing of the Project shall not require approval by
the Agency.

(b) All such policies of insurance, or a certificate or certilicates of insurance that such
insurance is in force and effect, shall be deposited with the Agency ou the date hereof. Prior to
expiration of any such polioy, the Company shall fumish evidence to the Agency that the policy
has been renewed or replaced or is no longer required by this Agreement.

6. This Agreement may be executed in any number oJl counterparts each of which
shall be deemed an original but which together shall constitute a single instrument.

7, All notices, claims and other communications herer"tnder shall be in writing and
shall be deemed to be duly given if personally delivered or mailed first class, postage prepaid, as
follows:

TOWN OF LOCKPORT INDUSTRIAL DEVELOPMENT AGENCY
6560 Dysinger Road
Lockport, New York 14094
Attention: Administrative Director

To the Agency:
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To the Company: 5404 CROWN DRIVE, INC.
5404 Crown Drive
Lockport; New York 14094

or at such other address as any party may from time to time fumish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed givin wtren
received or delivery of same is refused by the recipient or personally delivered in the manner
provided in this Section.

8. This Agreement shall be governed by, and all matters in connection herewith shall
be construed and enforced in 4ccordance with, the laws of the State applicable to agreements
executed and to be wholly performed therein and the parties hereto hereby agree to submit to the
personal jurisdiction of the federal or state courts located in Erie County, New York.

9. The parties are contemplating that the Agency will negotiate and enter into Lease
to Agency (the "Lease to Agency"), a Leaseback Agreement (the "Leaseback Agreement") with
the Company, which Leasebacf Agreement will contain Payment in Lieu of Taxes Provisions
and a mortgage from the Agenoy and the Company to a lender selected by the Company and
approved by an officer of the Agency. At any time prior to the execution of the L,ease to Agency
and the Leaseback Agreement, the Agency can transfer title to the Company of all assets
acquired by the Company as agent for the Agency. Additionally, at any time prior to execution
of the Lease to Agency and the Leaseback Agreement, the Company can demand that the
Agency transfer title to the Company with respect to all assets acquired by the Company as agent
for the Agency, provided all amounts owed the Agency have been paid cunent and the Agency
shall transfer title to such assets to the Company by a bill of sale,

10, By executing this Agent Agreement, the Company covenants and agrees to pay all
fees, costs and expenses incurred by the Agency for (i) legal services in connection with the
Project, including but not limited to those provided by the Agency's Counsel, and (ii) other
consultants retained by the Agency in connection with the Project; with all such charges to be
paid by the Company at the closing or, if the closing does not occur, within ten (10) business
days of receipt of the Agency's invoices therefore. The Company is entitled to receive a written
estimate of fees and costs of the Agency's Counsel in accordance with the fee schedule of the
Agency.

The Company further covenants and agrees that the Company is liable for payment to the
Agency of all charges referred to above, as well as all other actual costs zurd expenses incuned
by the Agency in undertaking the Project notwithstanding the occuffence of any of (i) the
Company's withdrawal, abandonment, cancellation or failure to pursue the Project; (ii) the
inability of the Agency or the Company to procure the services of one or more financial
institutions to provide financing for the Project; or (iii) the Company's failure, for whatever
reason, to undertake and/or successfully complete the Project.
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[The Balance of This Page Intentionally Left Blank]
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[Signature Page to Agent Agreement]

IN WITNESS WHERBOF, the parties hereto have executed this Agreement as of the day
and year first above written.- qh6
Dated: Asgffit _,2014

l-q IL5
Dated:Ar*$st _,2014

TOWN OF LOCKPORT INDUSTRIAL
DEVELOPMENT AGENCY]

5405 CROWN DRIVE, INC.

Y\T,r,t" FA.L^ t"",)
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