
AGENT AGREEMENT

REGE[VED
TOWN OF LOCKPORT

APR I 3 2015

rHIS AGENr AciREEMENT, made as of the t2th day 
"+*fl"uuffi:?ryt1l-:iJf;)rAcE$lcYbetween the TOWN OF LOCKPORT INDUSTzuAL DEVELOPMENT AGENCY, a public

benefit corporation of the State of New York, having its offices at 6560 Dysinger Road,
Lockport, New York 14094 (the "Agency") and K SQUARED PROPERTIES LLC and NEW
YORK BEER PROJECT LLC, Limited Liability Companies duly formed and validly existing
under the laws of the State of New York having offices at 6948 Lockwood Lane, Lockport, New
York 14094 (the "Compan.ies"),

WITNESSETH: ..

WHEREAS, the Agency was created by Chapter 426 of the Laws of 1981 of the State of
New York pursuant to Title I of Article 18-A of the General Municipal Law of the State of New
York (collectively, the "Act") as a body corporate and politic and as a public benefit corporation
of the State of New York; and

WHEREAS, the Companies have submitted an application (the "Application") to the
Agency requesting the Agency's assistance with respect to the acquisition and equipping by the
Agency with the proceeds of a lease with mortgage or lease only transaction of a beer product
manufacturing facility (brewery); sales, and wholesale and retail distribution of product of the
brewery; and for an associated ga,stropub, tasting room, and restaurant with banquet facilities
consisting of the construction of approximately 17,600 square foot located at 6933 South Transit
Road in the Town of Lockport and the acquisition and installation of machinery and equipment
required in connection therewith, for lease to the Agency for sublease to the Lessee, all for a
manufacturing, warehousing and distribution facility, (the "Project"); and

WHEREAS, by Resolution adopted on February 72,2015 (the "Resolution"), the Agency
authorized the Companiesi to act as its agent for the purposes of undertaking the Project subject
to the Companies entering into this Agent Agteement and, pursuant to the Resolution and this
Agent Agreement, the Companies has the power to delegate such agency, in whole or in part, to
agents, subagents, contractors, subcontractors, contractors and subcontractors ofsuch agents and

subagents and to such other parties as the Companies choose including but not limited to the

individuals and entities described on Schedule A attached hereto. The Companies shall have the

right to amend Schedule A from time to time and shall be responsible for maintaining an

accurate list of all parties acting as agent for the Agency.

NOW THEREFOIRE, in consideration of the covenants herein contained and other good

and valuable consideration the receipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:

1. Scope of llqency. The Companies hereby agree to limit its activities as agent for
the Agency under the autJrority of the Resolution to acts reasonably related to the acquisition and

equipping of the Project as defined above including the construction of an approximately 17,600

square foot building at 6933 Sotrth Transit Road and the acquisition and installation of
machinery and equipment required in connection therewith. The right of the Companies to act as

Page I



agent of the Agency shall expire on February 72,2076, unless extended as contemplated by the
Resolution. The aggregate amount of work performed as Agent for the Agency shall not exceed
the amounts described in the Application of the Companies in this matter. AII contracts entered
into by the Companies as agent for the Agency shall include the following language:

"This contract is being entered into by K Squared Properties LLC and New York
Beel Project LLC (the "Agents"), as agents for and on behalf of the Town of
Lockporl Industrial Development Agency (the "Agency"), in connection with a
certain project of the Agency for the benefit of the Agents consisting of the
construction of approximately 17,600 square foot manufacturing facility located
at 6933 South Transit Road in the Town of Lockport and the acquisition and
installation of machinery and equipment required in connection therewith, for
Iease to the Agency for sublease to the Lessee, all for a rnanufacturing,
warehousing and distribution facility (the "Premises"). The building materials
and any equipment to be incorporated and installed in the Premises shall be
exempt from the sales and use taxes levied by the State of New York if the
acquisition thereol, is effected in accordance with the terms and conditions ser
forth in the form of sales tax exemption letter of the Agency attached hereto as
Exhibit A; and the Agents hereby represents that he will comply with the terms of
the sales tax exemption letter to be issued by the Agency to the Company. This
contract is non-recourse to the Agency, and the Agency shall not be directly,
indirectly or contingently liable or obligated hereunder in any manner or to any
extent whatsoever. By execution or acceptance of this contract, the
vendor/contractor hereby acknowledges and agrees to the terms and conditions set
forth in this paragraph."

2. Representa'tions and Covenants of the Companies. The Companies make the
following representations and covenants in order to induce the Agency to proceed with the
Project:

(a) The Companies are Limited Liability Companies duly formed and validly existing
under the laws of the State of New York is duly qualified and authorized to conduct business in
New York State (the "State"), has the authority to enter into this Agreement and has duly
authorized the execution and delivery of this Agreement.

(b) Neither the execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby nor the fulfillment of or compliance with the provisions of this
Agreement will conflict with or result in a breach of any of the terms, conditions or provisions of
any restriction or any agreement or instrument to which the Companies are apafry or by which it
is bound, or will constiturte a default under any of the foregoing, or result in the creation or
imposition of any lien of any nature upon any of the property of the Companies under the terms
of any such instrument or agreement.

(c) The Facility and the operation thereof will conform with all applicable zoning,
planning, building and environmental laws and regulations of governmental authorities having
jurisdiction over the Facility, and the Companies shall defend, indemnify and hold the Agency
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harmless fiom any liabilitv or expenses resulting from any failure by the Companies to comply
with the provisions of this subsection (c).

(d) There is no action, suit, proceeding, inquiry or investigation, at law or in equity,
before or by any court, public board or body p""ai"g or, to the knowledge of the Companies,
tlueatened against or affecting the Companies, io which the Companies are a pzuty, aud in which
an adverse result would in any way diminish or adversely irnpact on the Cornpiny's ability to
fulfill its obligations under this Agreement.

(e) The Compzmies covenant that the Facility will comply in all respects with all
environmental laws and regulations, and, except in cornpliance with environmental laws and
regulations, (i) that no pollutants, contaminants, solid *uitr., or toxic or hazardous substances
will be stored, treated, generated, disposed of, or allowed to exist on the Facility except in
cornpliance with all mater:ial applicable laws, (ii) the Companies will take all reasonable and
prudent steps to prevent an unlawful release of hazardous substances onto the Facility or onto
any other property, (iii) that no asbestos will be incorporated irrto or disposed of on thi Facility,
(iv) that no undergroundl storage tanks will be located on the Faiility, and (v) that no
investigation, order, agreement, notice, demand or settlement with respect to any of the above is
threatened, anticipated, or in existence. The Companies upon receiving any information or notice
contrary to the representations contained in this Section shall immediately notify the Agency in
writing with full details regarding the same. 'fhe Cornpanies hereby reliases tfie Ageniy fiom
liability with respect to, and agrees to defend, indemnify, and hold harmless the Agency, its
executjve director, directors, members" officers, employees, agents (except the Companies),
representatives, succe.ssors, and assigns from and against any and all claims, demands, damages,
costs, orders, liabilities, penalties, and expenses (including reasonable attorneysrfees) related in
any way to any vioiation of the covenants or failure to be accurate of the representations
contained in this Section. In the event the Agency in its reasonable discretion deems it necessary
to perform due diligence with respect to any of the above, or to have an environmental audit
performed with respect to the Facility, the Companies agree to pay the expenses of sarne to the
Agency upon demand, anrl agrees that upon failure to do so, its obiigation for such expenses
shall be deemed to be additional rent,

(f) Any personal property acquired by the Companies in the name of the Agency
shall be located in the Town of Lockport, New York, except for temporary periods during
ordinary use.

(g) In accordance with Section 875(3) of the New York General Municipal Law, the
Companies covenant and agree that, if they receive New York State and local sales and use tax
exemption benefits ("sales and use tax exemption benefits") from the Agency, and it is
determined that: (i) the Companies are not entitled to the sales and use tax exemption benefits;
(ii) the sales and use tax exemption benefits are in excess of the amounts authorized by the
Agency to be taken by the Companies; (iii) the sales and use tax exemption benefits are for
property or services not authorized by the Agency as part of the Project; or (iv) the sales and use
tax exemption benefits arer taken in cases where the Companies fail to comply with a material
term or condition to use ptoperty or services in the manner approved by the Agency in
connection with the Project, then the Companies will (i) cooperate with the Agency in its efforts
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to recover or recapture anY sales and use tax exemption benefits, and (ii) promptly pay over any
such amounts to the Agency that the Agency demands in connection therewith. ffre Companies
further understand and agree that in the event thr the Company fails to pay over such amounts to
the Agency, the New York State Tax Commissioner *uy urr*r, and determine New york State
and local sales and use taxes due from the Companies, together with any relevant penalties and
interest due on such amounts,

(h) The Companies further covenants and agrees that the purchase of goods and
services relating to the Project and subject to New York State and locaf sales and use taxes are
estimated in the amount up to $3,700,000,00, and, therefore, the value of the sales and use tax
exemption benefits authorized and approved by the Agency cannot exceed $3,700,000.00.

(i) The Agencv following the adoption of the Inducement Resoiution will complete
and within thirty (30) days of appointment forward to the State Department of Taxation and
Finance the "IDA Appointment of Project Operator or Agent For Sales Tax Purposes', fNySForm 5T-60) for the Projer:t,

0) The Companies further covenants and agrees to file an annual statement with the
State Department of Taxation and Finance on "Annual Report of Sales and Use Tax Exemptions',
(NYS Form ST-340) regarding the value of sales and use tax exemptions the Company, its
agents, subagents, consultants or subcontractors have claimed pursuanf to the agency confened
on the Companies with respect to the Project in accordance with General Municipal Law Section
8'74(8). The Companies further covenants and agrees that it will, within thirty (i0) days of each

ll*t'provide a copy of same to the Agency; provicled, however, in no eventlui..ihun February
15"' of each year. The Companies understand and agrees that the failure to file such amual
statement will result in the removal of the Company's authority to act as agent for the Agency.

(k) The Companies acknowledge and agrees that all purchases made in furlherance of
the Project shall be made using "IDA Agent or Project Operator Exempt Purchase Certificate"
O.JYS Form ST-123, a copy of which is attached hereto as Exhibit B, and it shall be the
responsibility of the Cornpanies (and not the Agency) to complete NYS Form ST-123. The
Companies acknowledge and agrees that it shall identi$' the project on each bill and invoice for
such purchases and furthe,r indicate on such bills or invoices that the Companies are making
purchases of tangible personal pioperty or services for use in the Project as agent of the Agencyl
For purposes of indicating who the purchaser is, the Companies acknowledge and agrees that the
purchase invoice should slate, ""I am a duly authorized representative of K Squared properties
LLC and New York Beer ProjectLLC (the "Companies") and certify that the 

-Companies 
are a

duly appointed agent of the Town of Lockport Industrial Development Agency and that it is
purchasing the tangible personal property or services for use in the following IDA project and
that such purchases qualifr as exempt from sales and use taxes under my agent agreement with
the Town of Lockport Industrial Development Agency." The Companies fi.rther acknowledges
and agrees that the following information shall be used by the Companies to identifi the project
on each bill and invoice: "the name of the Project, the street address of the Project site, and IDA
project number." Until the Project is completed, the Companies will forward to the Agency on a
semi-annual basis commencing six months following the adoption of the Inducement Resolution
by the Agency, a listing of all vendors, costs of purchases and estimated sales/use tax for each
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vendor' The Companies will also forward to the Agency all Form ST-123,s issued by theCompanies to sellers to the Agency within 30 days foliowing the issuance of the Form ST-123
Dy lne uompanles.

(l) The Cornpanies acknowledge and agrees that, except to the extent of bond
proceeds (to the extent bonds are issued by the Ageniy with r.espect to the project), the Agencyshali not be liable, 

.e-ither directly or indirectly oi contingently, .rpon *y such contract,
agreement, invoice, bill ol purchase order in any manner and to any extent whatsoever (including

l,^"y*:ll or performance obligations), and the Companies shall be the sole party Iiable
tnereuncler.

3' Hold Hanlless Provis.ion. The Companies hereby release the Agency from,
agrees that the Agency shall not be liable for, and og..", to indemnify, defend and hold the
Agency a:id its executive director, directors, officers, members employles, agents (except the
Companies), representatives, successors and assigns harmless from and against any and ali (D
liability for loss or damag all be
occasioned by any cause ing in
connection with the occup or tlr
breach by the Companies of this Agreement or or by
the Agency's financing, acquiring, rehabilitating, constructing, renovation, equipping, owning
and leasing of the Equipment or the Facility, including without limiting itr" g.;.uiity of thi
foregoitlg, all causes of action and reasonable attorneyrif.", and any othe, expJnses incurred in
defending any suits or actions which may arise as a result of any of the foregoing, 'Ihe foregoing
indemnities shall apply nolwithstanding the fault or negligence on the part Jf thi Ag*n.y, or any
of its respective members, directors, officers, agents (except the Cornpanies) or *rirptoy"., ani
irrespective of tlie breach of a statutory obligatiin o, ih" application of uoy rule of comparative
or apportioned liability, except that such indemnities wiil not be applicable with respect to
willful misconduct or gros$ negligence on the part of the Agency or any other person or entlty to
be indemnified.

4, Insurance Rgquired. Effective as of the date hereof and until the expiration or
termination of the right of the Companies to act as agent of the Agency hereunder, the
Companies shall maintain, or cause to be maintained by its subagent o, *b"ontractors, certain
insuralce against such risks and for such amounts as *" *urto-arily insured agirinst by
businesses of like size and type, and paying, as the same become due and payable, al1 fremiums
in respect thereto, including, but not necessarily limited to:

(a) (i) Insurance against loss or damage by fire, lightning and other casualties,
with a uniform standard extended coverage endorsement, such insurance to be in an amount not
less than the full replacement value of the Facility, exclusive of excayations and foundations, as
deteffnined by a recogniz:ed appraiser or insurer selected by the Companies or (ii) as an
alternative to the above requirements (including the requirement of perlodic appraisal), the
Companies may insure the Facility under a blanket insuranie policy or poli"i", .ou*iing noi only
the Facility but other properties as well. Such insurance shall ha-ve a-commercially reasonable
deductible.
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nsurance, disability benefits insurance, and each
the Companies is required by law to provide,

sability or death of employees of the Companies

(c) Insurance against loss or losses from liabilities imposed by law or
assutnecl in any writteu contract and arising fi'om personal injury and death or danrage to the
property of others caused by any accident or occurrence, with limits of not less than $S,OOO,OOO
per accident or occurrence on account of personal injury, including death resulting therefrom,
and, $5,000'000 per accident or occurrence on account of damage to the property of others,
excluding liability imposed upon the Companies by any applicable ivorkers' compensation law.

5' Addition Insurance. (a) All insurance required by
Section 4 hereof shall n itional insured, as its interest may appear. AII
insurance shall be pro in financially sound and generaliy recognized
responsible insurance cornpanies selected by the Companies and authorized to wite such
insurance in the State. Such insurance may be written wiih commercially reasonably deductible
amounts comparable to those on similar policies carried by other companies engaged in
businesses similar in size, character and other respects to those in which ihr cp*puni.s *.
engaged. All policies evidencing such insurance shall provide for (i) payment of tne losses of
the Companies and the Agency as their respective interest may appear, and (ii) at least thirty (30)
days prior written notice of the cancellation thereof to the Companies and tire Agency, except in
the event of non-payment, in which at least ten (10) days prior written notice of th" cancellation
shall be delivered to the Companies and the Agency. All insurance requirements in Section 4
may be satisfied by blanket policies subject to the reasonable approval Uy tire Agency; provided,
however, that approval or acceptance by a commercial lendei-(if any) in connection with the
financing of the Project shall not require approval by the Agency, ,{lt ot some of Section 4
insurance requirements may be satisfied by an Owner Controlled Insurance program ("OC1p")
subject to approval by the Agency; provided, however, that approval or acceptance by a
commercial lender in connection with the financing of the Project shall not require approvui by
the Agency.

(b) All such policies of insurance, or a certificate or certificates of insurance that such
insurance is in force and effect, shall be deposited with the Agency on the d.ate hereof, prior to
expiration of any such policy, the Companies shall furnish evidence to the Agency that the policy
has been renewed or replaced or is no longer required by this Agreement.

6. This Agreement may be executed in any number of counterparts gach of which
shall be deemed an original but which together shall constitute a single instrument.

7 ' All notices, claims and other communications hereunder shall be in witing and
shall be deemed to be duly given if personally delivered or mailed first class, postage pr.puld, us
follows:

Page 6



To the Agency:

With copy to:

To the Company:

TOWN OF LOCKPORT INDUSTRIAL DEVELOPMENT AGENCY
6560 Dysinger Road
Lookport, New york 14094
Attention: Chairman

Administrative Director at the same address

K Squared Properties LLC
6948 Lockwood Lane
Lockport, New York 14094
Attention: Kevin Krupski

Brody & Korman PLLC
5888 Main Street
Wil liamsville, New Y ork I 4Z2l
Attention: David Br.ody, Esq.

With copy to:

or at such other address as any party may from time to time fumish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deerned given when
received ol delivery of same is refused by the recipient or personally delivered in the manner
provided in this Section.

8. This Agree:ment shall be governed by, and all matters in connection herewith shall
be construed and enforced in accordance with, the laws of the State applicable to agreements
executed and to be wholly performed therein and the parties heteto hereby agree to submit to the
personal jurisdiction of the federal or state courts located in Niagara County, New york.

, 9. The parties are contemplating that the Agency will negotiate and enter into a
Lease to Agency (the "Lgase to Agency"), a Leaseback Agreement (the 'T-easeback Agreement',)
with the Companies, which Leaseback Agreement will contain Payment in Lieu of Taxes
Provisions and a mortgage from the Agency and the Companies to a lender selected by the
Companies and approved by an officer of the Agency. At any time prior to the execution of the
Lgase to Agency and the lleaseback Agreement, the Agency can transfer,title to the Companies
of all assets acquired by the Companies as agents for the Agency. Additionally, at any time prior
to execution of the Lease to Agency and the Leaseback Agreement, the Companies can demand
that the Agency transfer title to the Companies with respect to all assets acquired by the
Companies as agents for the Agency, provided all amounts owed the Agency have been paid
current and the Agency shall transfer title to such assets to the Companies by a bill of sale.

10. By executing this Agent Agreement, the Companies covenants and agrees to pay
all fees, costs and expenses incurred by the Agency for (i) legal services in connection withlhe
Project, including but no1. limited to those provided by the Agency's Counsel, and (ii) other
consultants retained by the Agency in connection with the Project; with all such charger to b"
paid by the Companies at the closing or, if the closing does not occur, within ten (10) business
days of receipt of the Agency's invoices therefore. The Companies are entitled to receive a
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written estimate of fees and costs of the Agency's counsel in accordance with the fee schedule
of the Agency.

[The Balance of This page Intenrionally Left Blank]
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lSignature Page to Agent Agreementl

ereto have executed this Agreement as of the day

WN OF LOCKPORT INDUSTRIAL

:hrk o( Ner'fu*r DEVELoPMENT AGEN.YI

Notary Public, State of New York. r Lvl,.ffitlt+t4h
No. 01 NE61 74885

Qualified in Niagara CountY t-
Mv Commissiorr Expires October 1, 20 /)

Afn't
Dated: I4@ ,2015

AlLtt 4
Date<l:leknh A .ZOLS

K SQUARED PROPERTIES LLC

NEW YORK BEER PROJECT LLC

NOTARY FUBLIC.STAIE OF NEW YORK

No, 01 8A63l 7746

6uqllfled In Erle CounlY

MV eommltlton Erplres Jonuorv l2' 2olq
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t$fi\ui of Niuqoro.

Title; Vice President and Treasurer

Title: Vice President and Treasurer
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SCHEDULE A

LIST OF' APPOINTED AGENTSI

I.

2.

3.

4.

5.

6.

1

8.

9.

10.



EXIIIBIT A

FORM OF SALES TAX LETTER

SALES TAX LETTER

March 20,2015

K Squared Properties LLC t | @
69a8 Epinger-ffi LotKoteo,l k**a-
Lockpoft, New York 14094

ct LLC
/-**A L.^"_G

14094

Re: Town of Lockport Industrial Development Agency and K Squared properties
LLC and New York Beer project LLC

Ladies and Gentlemen:

February 12,2015 (the "Resolution"), the Town
e "Agency") appointed K Squared properties
ompanies") the true and lawful agent of the
"Project") consisting of: A beer product

esale and retail distribution of produots of the
room and restaurant with banquet fbcilities.

urchase on behalf of the Agency all materials to
e Facility and the foilowing activities as they
ion of any buildings, whether or not any

w a_re incorporated into or become an integral
part of such buildings: (1) all purchases, leases, rentals and other uses of tools, machinery ind
equipment in connection with construction and equipping, (2) all purchases, rentals, ujes or
consumption of supplies, materials, utilities and services o1euery kind and description used in
connection with construction and equipping and (3) all purchasis, leases, rentals and uses of
equipment, machinery and other tangible personal property (including installation costs),
installed or placed in upon or under such brrilding oi Aiiliiy, incluiing all repairs and
replacements of such property.

This agency appointment includes the power to delegate such agency, in whole or in part
to agents, subagents, contractors, subcontractors, contractors and subcontractors of such agents
and subagents and to such othet parties as the Company chooses, as is set forth in the Agent
Agreement, dated as of Februaty 72,2015, by and between the Agency and the Companies lthe
"Agent Agreement"). As further set forth in the Agent Agreement, the Agency wili compiete
"IDA Appointment of Project Operator or Agent For Sales Tax Purposes" $trYS norm St-6Oi



for the Companies and the Agency will execute said form forward said form to the New york
State ('State") Deparlment of Taxation and Finance within thirty (30) days of appointment.

As further set forth in the Agent Agreement, in order to be entitled to use the exemption
from New York State Sal.es and Use Taxes ("sales t*"), the cornpanies, its agents, subagents,

to the suppiier or vendor of materials for the
erator Exempt Purchase Certificate,' [NyS Form
ts, subagents, contractors and subcontractors are

the purchases of tangible personal property or
g such vendor or seller from the obligation to

ion and installation and equipping of the Facility.
In conneclion therewith, it is necessary for the Companies to identify tfre nroi.i on each bill orinvoice and indicate thereon which of the Companies, its agents,'subagents, contractors and
subcontractors acted.as agent for the Agency in"making the purchases. 

-Copies 
of each NyS

Form ST-123 issued by the Companies to a sellt r shall b! for.wirde<l to the egency within thirty
(30) days 1flollowing the is.suance by the Companres.

As futher set forth in the Agent Agreement, the Companies are required to file an annual
statement with the State lDepafiment of Taxation and Finanie 0n "Annuil Report of Sales and
Use Tax F)xemptions" (NYS Form ST-340) regarding the value of sales and use tax exemptions
the Companies, its agents, consultants or subcontru.tor* have claimed pursuant to the ug"n"y
conferred on the Companies by the Agency with respect to this Project, and the Companies are
required to provide a copy of same to the Agency within thirty (30) days'of each fifing; provided,
however, in no event later than February l5th ofeach year.

The agency conferred on the Companies by the Agency is limited to the project, and will
expire on February 12,2016. The Companies may apply to extend. this agency authority by
showing good cause; provided, howevel, the exemptttoi-for leases exec'uted"priir to said. tlate
shall continue through the term or extended term of saitl iease and any acquisition of said leased
properly. Should the agency authority be extended beyond such date, the agency created will
continue for as long as the period of the Agency resolution approving such extension.

This letter i.s provided for the sole purpose of describing the exemption from Sales Tax
for this Project only. No other principal/agent relationship is intended or may be implied or
infered by this letter.

With respect to registered vehicles acquired by the Companies in the name of the
Agency, the Agency shall transfer title to such vehicles immediately back to the Companies, or
as soon thereafter as reasonable practicable; and any personal property acquired by the
Companies in the name of the Agency shall be located in the Town oi fo*tport, New york,
except for temporary periods during ordinary use.

This letter is being issued pursuant to tho Agent Agreement. All agents, consultants,
subcontractors, or any ottrer party authorized to make purchases for the benifit of the project
should be aware of the Agent Agreement and obtain a copy thereof.

As further set forth in the Agent Agreement, except to the extent of bond proceeds (to the
extent bonds are issued by the Agency with respect to the Project), the Agency is not iiubl",



Iectly or contingently, upon any such contract, agreement, invoice, bill or
manner and to any extent whatsoever (including payment or performance
ompanies are the sole party liable thereunder,

Very truly yours,

TOWN OF LOCKPORT INDUSTRIAL
DEVELOPMENT AGENCY

By: -Name
Title:


